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T H E U N I T E D R E P U B L I C O F T A N Z A N I A 

2004 3 

N o . 2 OF 2004 

A . ' I A S S E N T 

•PRASIFIFENR 

An Act to amend the Land Act, 1999 

ENACTED by Par l iament of the Uni ted Republic of Tanzania. 

P A R T I 
PREMILINARY PROVISIONS 

l . - ( l ) This Act may be cited as the Land (Amendment ) Act , 2004 
and shall be read as one with the Land Act, 1999 hereinafter referred 
to as the "principal Act". 

(2) This Ac t shall c o m e into operation on the date as the Minister 
may, by notice in the Gazette, appoint, and the Minister may appoint 
different dates on which different sections of this Act may come into 
operat ion. 

PART II 
GENERAL AMENDMENTS 

2 . Section 2 of the principal Ac t is amended by inserting in 
appropriate alphabetical order the following definition -

" sa l e " as used in relation to a right of occupancy, means transfer of 

SHORT 
TITLE 
AND 
CONSTRU
CTION 

AMEND
MENT OF 
SECTION 2 
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an interest in or over land on condit ions attached to a granted right 
of occupancy; ' ' 

A m e n d - 3 . Sec t ion 19 of t h e pr inc ipa l A c t is a m e n d e d b y r epea l ing 
m e n t o f subsection (2) and substituting for it the following: 
section v ' b b 

19 

C a p p 212 ''(2) A person or a group of persons whether formed into 
a corporate body under the Companies Ordinance or other
wise who is or are non-cit izens, including a corporate body 
the majori ty of whose shareholders or owners are non-citi¬ 
zens, may only obtain-

Act No. (a) a r igh t of o c c u p a n c y for p u r p o s e s of i n v e s t m e n t 
26 of approved under the Tanzan ia Inves tment Act , 1997; 
1997 for 

(b) a derivative right for purposes of investment approved 
under the Tanzania Investment Act, 1997; or 

(c) an interest in land under a partial transfer of interest by 
a ci t izen for purposes of inves tment approved under 
the Tanzania Investment Act , 1997 in a joint venture to 
facilitate compliance with development condi t ions . 

Amend¬ 
ment of 
section 
20 

Amend¬ 
ment of 
section 
37 

4 . Sec t ion 2 0 of t h e pr inc ipa l A c t is a m e n d e d b y r epea l ing 
subsection (3) and substituting for it the following: 

''(3) For the purposes of compensation made pursuant to this Act or 
any other wr i t ten law, all l ands acqui red b y non-c i t izens pr ior to the 
enac tmen t of this Act , shall b e d e e m e d to h a v e n o va lue , except for 
u n e x h a u s t e d i m p r o v e m e n t s for w h i c h c o m p e n s a t i o n m a y b e pa id 
under this Ac t or any other law.' ' 

5. T h e p r inc ipa l A c t is a m e n d e d in sec t ion 37 b y r e p e a l i n g 
subsect ions (8) and (9) and substi tuting for t h e m the fol lowing 
subsections: 

''(8) Subject to subsection (9), the Commissioner shall approve sale 
of a right of occupancy without unexhausted improvement if such sale 
complies with the provisions of subsection (9). 
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(9) The sale of a right of occupancy without unexhausted improve
ment may be m a d e to a citizen of Tanzania and shall be lawful if that 
land is sold in the following circumstances, that is to say: 

(a) it is sold to a purchaser who agrees to comply with develop¬ 
ment condi t ions; or 

(b ) is a part ia l t ransfer of interest in l and for a joint ven ture to 
facilitate compliance with development condit ions. 

6. The principal Ac t is amended by repeal ing Part X and substi tut- R e p e a l 

ing for it the following new Part X- and sub¬ 
stitution 
of Part X 

" P A R T X 
MORTGAGES 

Sub-Part 1 

(a) General Provisions 

This Part applies to all mor tgages of land or interests in A p p l i c a -

l and , m a d e or c o m i n g in to effect o n a n d after t h e c o m i n g in to t i o n o f 

this Part 
o p e r a t i o n o f th i s A c t and any o t h e r m o r t g a g e s o f l and w h i c h a re t o m o r t -

specif ical ly referred to in a n y sec t ion in this Pa r t a n d re fe rences to g a g e s 

mortgages in this Part shall apply and apply only to mortgages of land 
and interests in land. 

(2) The repeal and substitution of Part X shall not apply in the case 
of mortgages created on or before the t ime when Part X as substituted 
came into operat ion. 

(3) References in this Part to ''the mortgaged land'' shall be taken to 
m e a n and include a mor tgaged right of occupancy, a mor tgaged lease 
and sublease and a second or subsequent mortgage. 

112.-(1) Where the expressions ' 'borrower' ' or ' 'lender'' are used in I n t e r p r e -

this Part, their respect ive definitions in sect ion 2 shall not apply, and t a t i o n o f 

they shall be respectively construed as ''a person who borrows ' ' and ''a e x p r e s ¬ 

sions 
person w h o lends' ' u s e d i n 

this Part 
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A c t N o . 5 (2) In this Part, unless the context requires otherwise -
o f 1 9 7 1 "matrimonial home' ' means the building or part of a building in which 

the husband and wife ordinarily reside together and includes-
(a) where a bui lding and its cart i lage are occupied for residential 

purposes only, that cartilage and any outbuildings thereon; and 
(b) where a building is on or occupied in conjunction with agricul¬ 

tural land or pastoral land, any land allocated by the husband or 
the wife, as the case m a y b e to his or her spouse for her or h is 
exclusive use; ' 

"mortgagee' ' means a person in whose favour a mor tgage is created or 
subsists; 

"mortgagor ' ' means a person w h o has mor tgaged a right of occupancy 
or a lease and includes a transferee of a right of occupancy or lease 
subjec t t o a m o r t g a g e a n d a p e r s o n t o w h o m such r igh t of 
occupancy or lease so subject has passed by transmission; and 

' ' third-party mortgage ' ' means a mor tgage which is created or subsists 
to secure the paymen t of an exist ing or future or a cont ingent debt 
or other money or money's worth or the fulfillment of a condition by 
a person w h o is not the mor tgagor , whether or not in c o m m o n with 
the mortgagor . 

(3) References in this Act to ' 'mortgage' ' shall be taken to include 
a th i rd-par ty m o r t g a g e , or, as t h e con tex t requi res , t h e c rea t ion of a 
third-party mortgage. 

113.-(1) A n occupier of land under a right of occupancy and a les¬ 
see may, by an instrument in the prescribed form, with such variations 
and addit ions, if any, as the c i rcumstances may require, mor tgage his 
in te res t in t h e l and o r a pa r t t h e r e o f t o s ecu re t h e p a y m e n t o f an 
exis t ing or a future or a con t ingen t deb t or o ther m o n e y or m o n e y ' s 
worth or the fulfillment of a condit ion. 

(2) The power conferred by subsection (1) shall include the power 
to create third-party mortgages and second and subsequent mortgages. 

( 3 ) T h e p o w e r confer red b y this sec t ion shal l b e exerc i sab le 
subject to-

(a) any proh ib i t ion or l imita t ion i m p o s e d by this Ac t or any 
writ ten law; or 

Power to 
create 
mortgage 
Cap. 334 
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( b ) a n y res t r ic t ion con ta ined in a n in s t rumen t c rea t ing or 
affecting the interest in l and w h i c h is to b e the subject of a 
mor tgage . 

(4) In respec t of a m o r t g a g e o ther t han a m o r t g a g e of l and cap. 334 
regis tered under the L a n d Regis t ra t ion Ord inance , it shall t ake effect 
only when it is registered in a prescribed register and a mortgagee shall 
no t b e enti t led to exercise any of his r emedies under that mor tgage if 
it is not so registered. 

(5) Nothing in this section shall operate to prevent a borrower from 
offering and a lender from accepting -

(a ) a wr i t ten and wi tnessed under tak ing , the clear intent ion of 
which is to charge the borrower 's land wi th the repayment of 
money or money 's wor th obtained from the lender; or 

(b) a deposit of any of the following -

(i) a certificate of a gran ted right of occupancy ; 
(ii) a certificate of a customary right of occupancy; 
(iii) a document of a lease; 
( iv ) any o ther d o c u m e n t w h i c h m a y b e agreed u p o n 

evidencing a right to an interest in land; or 
(v) any other documents which may be agreed upon, 

to secure any payments which are referred to in subsection (1) . 

(6) The arrangement specified i n paragraph (a) o f subsection ( 5) 
m a y b e re fe r red t o as an " in fo rm m o r t g a g e " a n d a d e p o s i t o f 
documents specified in paragraph (b) of subsection (5) shall be known 
and referred to as a ' 'lien by deposit of documents ' ' 

114 . - (1 ) A m o r t a g a g e of a ma t r imon ia l h o m e inc lud ing a Morta-
customary mor tgage of a matr imonial h o m e shall be valid only if- g a g e o f 

J ° ° J matrimo
nial 

(a) any document or form used in applying for such a mortgage homes 

is s igned by, or there is ev idence from the documen t that it 
has been assented to b y the mor tgagor and t h e spouses o r 
spouses of the mortgagor living in that matr imonial home; or 

(b) any document or form used to grant the mor tgage is signed 
b y or t he re is e v i d e n c e tha t it h a s b e e n a s sen t ed t o b y t h e 
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Applica
tion of 
this Part 
to cus¬ 
tom-
mary 
mort
gages 

mor tgagor and the spouse or spouses l iving in that matr imonia l 
home. 

(2) For the purpose of subsection (3), it shall be the responsibility of 
a mortgagee to take reasonable steps to ascertain whether the applicant 
for a mor tgage has a spouse or spouses 1 1,. 

115.-(1) The creation and operation of customary mortgages of land 
shal l , sub jec t t o t h e p rov i s ions of this sec t ion, c o n t i n u e t o b e in 
accordance with the customary law applicable to the land in respect of 
which the customary mortgage is created. 

(2) W h e r e t h e m o r t g a g e e unde r a c u s t o m a r y m o r t g a g e seeks to 
exercise any cus tomary r emedy w h i c h involves o r m a y involve t he 
mor tgagor being disposed or permanent ly deprived of the occupat ion 
of the mor tgaged land, the mor tgagee shall, after us ing the services of 
the Vi l l age L a n d Counci l , try and med ia t e on the appl ica t ion of the 
proposed or any other remedy, make an application to the Village Land 
Council for an order authorizing the exercise of that remedy. 

(3) The mortgagor under a customary mortgage may, after making 
use of the services of the Vi l lage Land Counci l to try and media te on 
the matter with the mortgagee, apply to a Village Land Council for the 
mortgage to be re-opened on the ground that the terms of the mortgage 
are -

(a) unfair; or 

(b) an un reasonab le depar ture f rom the n o r m a l t e rms of a 
customary mor tgage applicable in the area where the land is 
located; or 

(c) d i sadvan tageous to the interests of the dependen t s of the 
mortgagor, 

and the Vi l l age L a n d Counc i l shall , in cons ider ing and de te rmin ing 
that application, be guided by the provisions of sections 141 and 142. 

(4) In any case concerning a customary mortgage, the Village Land 
C o u n c i l de t e rmin ing the case shall , w h e r e it appea r s t o t h e V i l l age 
Land Council that -

(a) there is a lacuna in the customary law applying to that mort¬ 
gage; and 
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(b) n o o ther sys t em of cus tomary l a w m a k e s adequa te or any 
provision for the matter in respect of which there is a lacuna, 

be guided by the relevant provisions of this Part of this Act . 

116.-(1) On and after the date of the commencement of this Act , a Mortga-

mortgage shall have effect as a security only and shall not operate as a g e o f 

transfer of any interests or rights in the land from the mor tgagor to the ^ t o 

mor tgagee but the mor tgagee shall have , subject to the provis ions of e f f e c t a s 

th is Pa r t , al l t h e p o w e r s a n d r e m e d i e s in ca se of defaul t by t h e security 

mortgagor and be subject to all the obligations that would be conferred only 

or implied in a transfer of an interest in land subject to redemption. 

(2) In the case of the mor tgage of a lease, the mor tgagee shall not 
b e l i ab le t o t h e l e s so r for r en t o r in r e spec t o f t h e c o v e n a n t s a n d 
condit ions contained or implied in the lease to any greater extent than 
h e would have been if the mor tgage had been by way of a sublease. 

117.-(1) Mortgages shall rank according to the order in which they P r i o r i t y 

are registered -

(a) in respec t of mor tgages of l and regis tered unde r the L a n d Cap. 334 
Registration Ordinance, in accordance with section 60(l) of 
that Ordinance; 

(b) in r e spec t of all o ther m o r t g a g e s , in a c c o r d a n c e w i th t h e 
appropriate register. 

(2) Informal mortgages shall rank according to the order in which 
they are made provided that, where an informal mortgage is registered 
under sect ion 11 of the Regis trat ion of Documen t s Ordinance , it shall C a p . 1 1 7 

take priority over any unregistered informal mortgage. 

(3) For purposes only of de termining the priority of mor tgages , a 
customary mortgage shall be deemed to be an informal mortgage, and 
registration of a customary mor tgage in a register of village land shall Cap. 117 
have the same effect as regards the priority of such a mor tgage as if it 
w e r e reg is te red unde r sec t ion 11 of t h e Reg i s t r a t ion of D o c u m e n t s 
Ordinance . 

(4) Where two informal mortgages are made on the same day or are 
registered on the same day, the mortgage which was first in t ime to be 
made or registered shall have priority. 



10 No . 2 Land (Amendment) 2004 

(5) Where, a subsequent mortgagee has entered into the transaction 
secu red b y his m o r t g a g e as a c o n s e q u e n c e of or t h r o u g h t h e fraud, 
d i s h o n e s t y o r m i s r e p r e s e n t a t i o n of a p r io r m o r t g a g e e , e i ther in 
conjunction with or separately from the fraud, dishonesty or misrepre¬ 
sen ta t ion o f t h e m o r t g a g o r , t h e s u b s e q u e n t m o r t g a g e shall h a v e 
priority to the mor tgage of that prior mor tgagee as be tween them, but 
not so as to affect the priority of any other mortgage having priority to 
the subsequent mortgage. 

(6) The rules of priority for informal mortgages shall apply as far as 
the circumstances shall permit to liens by deposit of documents . 

Tacking 118.-(1) A mortgagee may, subject to the provisions of this section, 
make provision in the mortgage instrument to give further advances or 
to give credit to the borrower on a current or continuing account. 

(2) A further advance referred to in subsection (1) shall not rank in 
priority to any subsequent mor tgage unless -

(a) the provis ion for further advances is noted in the register in 
which the mor tgage is registered; or 

(b) the subsequen t m o r t g a g o r h a s consen ted in wr i t ing to the 
priority of the further advance. 

(3) Except as provided for in this section, there is no right to tack. 

(4) Where a mortgage provides for the payment for a principal sum 
by way of instal lments , the paymen t of those insta lments shall not be 
taken to be a further advance, and such payment shall rank in priority 
to all subsequent mortgages . 

Consoli
dation 

119.-(1) Unless there is an express provision to the contrary clearly 
set out in the mor tgage instrument, where a mor tgagee has more than 
one mor tgage from a single mor tgagor , the mor tgagor m a y discharge 
any or some of the mortgages without having to redeem all mortgages. 

(2) A mortgagee who has made provision in accordance with sub¬ 
section (1) for the consolidation of his mortgage shall record that right 
in the regis ter or regis ters agains t all the mor tgages so conso l ida ted 
which are registered. 
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(3) Notwithstanding subsection (1), no right to consolidate shall be 
exe rc i s ab l e to t h e p re jud ice of a n y p e r s o n acqu i r i ng a n y r igh t of 
occupancy or lease or other interest in land entitling that person to the 
occupa t ion and use of that l and pr ior to the record ing of that r ight to 
consolidate in the prescribed register. 

(4) The rules of equity applicable to consolidation shall not apply as 
from the date of the commencement of this Act. 

120 . - (1) A m o r t g a g e e shall no t vary the rate of interest payab l e Variation 

u n d e r a m o r t g a g e w i t h o u t g iv ing no t i ce of such va r i a t ion t o t h e o f a 

mortgagor. m o r t g a g e 

(2) A mortgage may be varied by a memorandum which: 

(a) complies with subsection (4); and 

(b) is signed by the mortgagor and the mor tgagee . 

(3) The covenants, conditions and powers expressed or implied in a 
mor tgage shall t ake effect as regards the mor tgage as so var ied f rom 
the t ime of the variation. 

(4) A memorandum for the purposes of subsection (2): 

(a) must be endorsed or annexed to the mortgage instrument; and 

(b) w h e n so endorsed or annexed to the mor tgage ins t rument , 
shall operate to vary the mortgage in accordance with the terms of the 
memorandum. 

Sub-Part 2 

(b) Discharge of Mortgages 

121.-(1) Subject to the provisions of this section and section 136, on R i

s

g h t t o 

payment of all moneys and the performance of all other conditions and c h a r e 

obligations secured by the mortgage, the mortgagee shall at the request c h a r g e 

and cost of the mortgagor discharge the mortgage at any t ime and any 
a g r e e m e n t o r p r o v i s i o n in t h e m o r t g a g e i n s t r u m e n t o r o t h e r w i s e 
which -

(a) purports to deprive the mortgagor of this right; or 
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(b) seeks to fetter the exercise of this right; or 

(c) stipulates for a collateral advantage which is unfair and 
unconscionable and inconsistent with the right to discharge, 

shall be void. 

(2) Any agreement or provision in the mortgage instrument or 
o t h e r w i s e w h i c h requ i res tha t a m o r t g a g o r w i s h i n g to ob ta in a 
discharge of the mortgage under subsection (1) shall be required to pay 
to t h e m o r t g a g e e , as w e l l as p a y i n g al l o ther m o n i e s secu red b y t h e 
mor tgage , addit ional a m o u n t in excess of one month ' s interest at the 
rate at wh ich interest is payab le on the pr inc ipa l s u m secured by the 
mortgage shall be void. 

(3) A discharge whether of the whole or a part of a mortgage shall 
be as prescribed under this Act or any other written law. 

C a p . 3 3 4 (4) Section 63 of the Land Registration Ordinance shall apply to any 
mortgage made under this Part. 

122 . -(1) The current mortgagor or any person mentioned in 
subsection (2) may at any time, other than a time when the mortgagee 
is in p o s s e s s i o n o f t h e m o r t g a g e d l a n d , in w r i t i n g r e q u e s t t h e 
mor tgagee to transfer the mor tgage to a person n a m e d in the wri t ten 
request. 

(2) Subject to the consent of the mortgagor, which consent shall not 
b e u n r e a s o n a b l y w i t h h e l d , t h e p e r s o n s w h o m a y m a k e t h e w r i t t e n 
request under subsection (1) are -

(a) a n y p e r s o n w h o has a n in teres t in t h e r igh t of occupancy , 
lease or mortgage that has been mortgaged; or 

(b) any surety for the payment of the amount secured by the 
mortgage; or 

(c) any creditor of the mortgagor who has obtained a decree for 
sale of the mortgaged right of occupancy, lease or mortgage. 

(3) The mortgagee on receiving a written request made under 
subsection (1), and on payment by the person or persons making the 
request of all monies which would have been payable if the discharge 

Transfer 
of 
mortgage 
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consent 
to trans¬ 
fer 

of the mortgage had been made under section 120 and the perform
ance of all other obligations secured by the mortgage, shall transfer the 
mortgage to the person named in the written request. 

123. Where a mortgage contains a condition, express or implied, by Mortga-

the mor tgagor that the mor tgagor will not, wi thout the consent of the g e e ' s 

mor tgagee transfer or assign or lease the right of occupancy or in the 
case of a lease or sublease, no transfer, ass ignment , lease or sublease 
shall be registered until the written consent for the mortgagee has been 
produced to the Registrar. 

Sub-Part 3 

(c) Covenants, Conditions and Powers Implied in Mortgages 

124.-(1) There shall be implied in every mortgage covenants by the implied 
mor tgagor wi th the mor tgagee b ind ing the mor tgago r : c o v e n a ¬ 

nts by 
the mort-

(a) save in the case of a mortgagor under a third-party mortgage, g a g o r 

to pay the principal money on the day appointed in the mort¬ 
gage agreement , and, so long as the principal m o n e y or any 
pa r t t he reo f r e m a i n s u n p a i d , t o p a y in teres t on t h e m o n e y 
thereon or on so much of the money which for the t ime being 
remains unpaid at the rate and on the days and in the manner 
specified in mortgage agreement; 

(b) to p a y all ra tes , cha rges , rent, t axes and other ou tgo ings 
w h i c h a re a t all t imes p a y a b l e in re spec t of t h e m o r t g a g e d 
land held for a right of occupancy; 

(c) t o repai r and k e e p in repai r all bu i ld ings a n d o ther 
i m p r o v e m e n t s u p o n t h e m o r t g a g e d l and or t o p e r m i t t h e 
m o r t g a g e e o r h i s a g e n t at all r e a s o n a b l e t i m e s unt i l t h e 
m o r t g a g e is d i s cha rged a n d after r e a s o n a b l e no t i ce t o t h e 
m o r t g a g e e t o en t e r t h e l a n d a n d e x a m i n e t h e s tate and 
condi t ion of such bui ld ings and improvemen t s ; 

(d) to ensure by insurance or any o ther m e a n s w h i c h m a y b e 
p resc r ibed or w h i c h are appropr ia te , that resources will b e 
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available to m a k e good any loss or d a m a g e caused by fire to all 
buildings on the land, and where insurance is taken out, it is 
done so in the jo in t n a m e s of the mor tgagor and mor tgagee 
w i t h insurers a p p r o v e d by t h e m o r t g a g e e a n d to t h e full 
value of all the buildings; 

(e) in the case of a m o r t g a g e of land u s e d for agr icu l tura l 
p u r p o s e s , t o u s e t h e l and in a sus t a inab le m a n n e r a n d in 
accordance wi th the pr inc ip les of g o o d husband ry and any 
condi t ions subject to w h i c h the right of occupancy or lease 
under which the land is he ld and to comply wi th all wri t ten 
laws and lawful orders applicable to that use of the land; 

(f) not to lease or sublease the mor tgaged land or any part of it 
for a n y p e r i o d l o n g e r t h a n a y e a r w i t h o u t t h e p r e v i o u s 
consent in writing of the mortgagee but that consent shall not 
be unreasonably withheld; 

(g) no t to t ransfer or ass ign the r ight of occupancy or lease or 
par t of it w i t h o u t t h e p r ev ious c o n s e n t in wr i t i ng of t h e 
m o r t g a g e e bu t tha t c o n s e n t shal l no t b e u n r e a s o n a b l y 
withheld; 

(h) in the case of a mor tgage of a lease, during the cont inuance 
o f t h e m o r t g a g e , t o pay , p e r f o r m a n d o b s e r v e t h e rent , 
covenants and condit ions by and in the lease contained and 
impl ied and on the par t of the lessee to b e paid , pe r fo rmed 
and observed and to keep the mortgagee indemnified against 
all proceedings, expenses and claims on account of non-pay
ment of the rent or part of it or the breach of non-observance 
of the said covenants and condi t ions or any of them, and, if 
t h e l e s see h a s an e n f o r c e a b l e r igh t t o r e n e w t h e l ease , t o 
renew it; 

(i) where the mortgage is a second or subsequent mortgage, that 
t h e m o r t g a g o r wi l l p a y t h e in te res t f rom t i m e to t i m e 
acc ru ing on each pr ior m o r t g a g e (no t be ing a th i rd -par ty 
mor tgage) w h e n it becomes due and will at the proper t ime 
r epay t h e p r inc ipa l m o n e y or pa r t of it d u e o n each pr ior 
charge; 

(j) w h e r e t h e m o r t g a g o r fails to c o m p l y w i th a n y of t h e 
covenants implied by paragraphs (b), (c), (d), (e) and (h) of 
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this subsection, that the mortgagee may spend any money which 
is reasonably necessary to r emedy the breach and m a y add 
the amount so spent to the principal money and that amount 
shall be deemed for all purposes to be a part of the principal 
money secured by the mortgage. 

(2) Reference to the obligation of the mortgagor in paragraph (b) of 
subsection (1), to keep all buildings upon the mortgaged land in repair 
shall be taken to be an obligat ion to keep such buildings in a reason¬ 
able state of repair as set out in section 92. 

(3) The provisions of section 93 shall apply to an application by a 
mortgagor to a mortgagee for consent under paragraphs (f) and (g) of 
subsection (1). 

(4) The mortgagee shall not spend any money pursuant to paragraph 
(j) of sub sect ion (1 ) wi thout g iv ing not ice to the mor tgagor of 
intention to do so. 

(d) Powers of the Mortgagee 

125.-(1 ) Any rule of law, written or unwritten, entitling a mortgagee F o r e c l 

to foreclose the equity of redempt ion in mor tgage land is abolished. 

(2) I t is h e r e b y dec la red that , on and after t h e c o m i n g into 
opera t ion of this Act , a m o r t g a g e e shall no t b e ent i t led to enter into 
possess ion of the m o r t g a g e d l and he ld for a r ight of o c c u p a n c y or a 
mortgaged lease or to receive the rents and profits of that land or lease 
b y r e a s o n on ly tha t de fau l t h a s b e e n m a d e in t h e p a y m e n t of t h e 
pr incipal s u m or of any interest or o ther pe r iod ic p a y m e n t or of any 
par t t h e r e o f or in t h e p e r f o r m a n c e or o b s e r v a n c e of a n y a g r e e m e n t 
expressed or impl ied in the mor tgage , o ther than in accordance wi th 
the provisions of this Sub-Part. 

126. Where the mortgagor is in default, the mortgagee may exercise R e m e d i -

any of the fol lowing remedies - es ofthe 
mort-

(a) appoint a receiver of the income of the mortgaged land; gagee 

(b) lease the mortgaged land or where the mortgaged land is of a 
lease, sub-lease the land; 
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Act No. 5 (c) enter into possession of the mortgaged land; and 
of 1999 

(d) sell the mor tgaged land, but if such mor tgaged land is held 
unde r cus tomary r ight of occupancy , sale shall b e m a d e to 
any person or group of persons referred to in section 30 of the 
Village Land Act, 1999. 

N o t i c e t o 127.-(1) Where there is a default in the payment of any interest or 
e x e r c i s e a n y o the r p a y m e n t or a n y pa r t t he reo f or in t h e fulf i l lment of a n y 
r e m e d i e s 

cond i t ion s e c u r e d by a n y m o r t g a g e or in t h e p e r f o r m a n c e or 
observat ion of any covenant, express or implied, in any mor tgage , the 
m o r t g a g e e shal l s e rve on the m o r t g a g o r a no t i ce in wr i t ing of such 
default. 

(2) The notice required by subsection (1) shall adequately inform 
the recipient of the following matters: 

(a) the nature and extent of the default; 

(b) tha t t h e m o r t g a g e e m a y p r o c e e d to exerc i se h is r e m e d i e s 
against the mortgaged land; and 

(c) that, after the expiry of thirty days fol lowing receipt of the 
no t i ce by t h e m o r t g a g o r , t h e m o r t g a g e e m a y exerc i se t h e 
right to sell the mortgaged land. 

(3) The Minister may, by regulations prescribe the form and content 
of a not ice to be served under this sect ion and where the not ice to be 
served under this section has been so prescribed, a notice served under 
subsection (1) shall be in that form and shall be void if it is not in that 
form. 

A p p o i n t - 128.-(1) It shall be an implied condition in every mortgage, that the 
nwne mor tgagee shall have the power to appoint a receiver of the income of 
p o w e r s , the mortgaged land. powers 
remune¬ 
ration 
and 
duties of 

(2) Pr ior to the appo in tmen t of a rece iver unde r this sect ion, t he 
mortgagee shall serve a notice as provided for under section 127 on the 

receiver mortgagor. 

(3) The appointment of a receiver shall be in writing signed by the 
mortgagee. 
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(4) A rece iver m a y b e r e m o v e d a t a n y t i m e and a n e w rece iver 
appointed by wri t ing s igned by the mortgagee. 

(5) A receiver appointed under this section shall be deemed to be the 
a g e n t o f t h e m o r t g a g o r for t h e p u r p o s e s for w h i c h h e is a p p o i n t e d 
including power of sale of mortgaged land so that the mor tgagor shall, 
unless the mor tgage instrument provides otherwise, be solely respon¬ 
sible for the acts and defaults of the receiver. 

(6) The receiver shall have the power to demand and recover all the 
income of which he is appointed a receiver, by action or otherwise, in 
the n a m e of the mor tgagor and to give effectual receipts for the same. 

(7) The receiver shall be entitled to retain out of any money received 
by him all costs, charges and expenses incurred by him as receiver and, 
for his remunerat ion, a commiss ion at the rate not exceeding five per 
cen tum of the gross amount of all monies received as specified in the 
appointment, or if no rate is so specified, at the rate of five per centum 
or any other rate as the mor tgagor and mor tgagee may agree or where 
the appointment of a receiver comes before the court, which the court 
thinks fit. 

(8) The receiver shall apply all moneys received by him in the fol
lowing order of priority: 

(a) first, in the p a y m e n t of all ren ts , ra tes , cha rges , t axes a n d 
o ther ou tgo ings requ i red to b e pa id in respec t of the mort¬ 
gaged property; 

(b) second, in keeping down all annual sums or other payments , 
and the interest on all principal sums, hav ing priority to the 
mor tgage of which he is the receiver; 

(c) third, in payment of his remuneration and expenses; 

(d) fourth, in payment of all reasonable expenses incurred in the 
doing of anything wh ich a receiver is required or entit led to 
d o in r e spec t of t h e m o r t g a g e d l and , i nc lud ing bu t no t 
l imited to -
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Mortga¬ 
gee's 
power of 
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(i) the payment of any premiums on any insurance policy 
properly payable under the mortgage instrument; and 

(ii) the costs of undertaking necessary and proper repairs to 
a n y b u i l d i n g s c o m p r i s e d in t h e m o r t g a g e d l a n d as 
directed in writing by the mortgagee; 

(e) fifth, in the repayment of any money paid or advanced by the 
m o r t g a g e e t o m e e t t h e r e a s o n a b l e e x p e n s e s refer red t o in 
paragraphs (a), (b), (c), and (d) together with any interest on 
any amount so paid or advanced at the rate at which interest 
is payable on the principal sum secured by the mortgage; 

(f) sixth, in p a y m e n t of the interest accruing due in respect of 
any principal sum secured by the mortgage; 

(g) seventh, in and towards the discharge of the principal s u m 
secured by the mortgage, 

a n d shall p a y t h e r e s idue , i f any , t o t h e m o r t g a g o r o r o the r p e r s o n 
entitled to the mortgaged land. 

129.- (1) A mortgagee shall, unless the mortgage instrument express
ly provides to the contrary, have power, subject to the provisions of this 
Act and any other l a w applicable to the leases of land -

(a) to grant leases in respect of the mor tgaged land or any part 
thereof; 

(b) to accept a surrender of any lease so granted and of any lease 
affecting the mortgaged land, 

a n d m a y , for tha t p u r p o s e , e x e c u t e , in p l a c e of t h e m o r t g a g o r , a n y 
instrument required to execute that lease or surrender. 

(2) Pr ior to grant ing a lease under this section, a mor tgagee shall 
serve a notice on the mortgagor as provided for under section 127(2). 

(3) Every lease granted by the mortgagee shall -

(a) be made to take effect in possession not later than six months 
after its date; 

(b) reserve the best rent that can reasonably be obtained regard 
being had to the circumstances of the case; 
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Power of 
mort¬ 
gagee to 
take pos¬ 
session 
of mort¬ 
gaged 
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(c) be for a term not exceeding fifteen years or the length of the 
t e rm of the mor tgage , whichever is the shorter; and 

(d) con ta in a n y t e r m s a n d cond i t ions w h i c h a re r easonab le , 
h a v i n g r ega rd t o t h e interests of t h e m o r t g a g o r and of a n y 
other persons having an interest in the mortgaged land. 

(4) A lease created by a mor tgagee under this section shall not be 
b ind ing on any pe r son ho ld ing , and shall no t t ake pr ior i ty over , any 
m o r t g a g e w h i c h has pr ior i ty to the m o r t g a g e of the m o r t g a g e e w h o 
has granted the lease, unless such person has consented thereto. 

(5) A mortgagee shall not exercise the powers under subsection (1) 
in relation to any such land as is referred to in paragraphs (a), (b) or (c) 
of subsection (5) of section 130 without first having obtained an order 
for possession thereof from the court or having taken possession in the 
manner prescribed in paragraph (b) of subsection (2) of section 130. 

130 . - (1) A m o r t g a g e e may , at any t ime after service of a no t ice 
unde r sect ion 127, enter into possess ion of the w ho le or a par t of the 
mortgaged land. 

(2) A mortgagee may exercise the power of entering into possession 
of the mor tgaged land -

(a) by entering into and taking physical possession of the land or 
a part of it peaceably; or 

(b) by asserting management or control over the land by serving 
a no t i ce in t h e p resc r ibed fo rm requ i r ing a n y lessee or t h e 
m o r t g a g o r o r any o t h e r o c c u p i e r o f t h e l and t o p a y t o t h e 
m o r t g a g e e a n y ren t o r prof i t s w h i c h w o u l d o t h e r w i s e b e 
payable to the mortgagor; or 

(c) pursuant to an order of the court. 

(3) The mortgagee shall be regarded as being in possession on the 
date -

(a) on w h i c h h e enters into possess ion in acco rdance wi th 
paragraphs (a) or (c) of subsection (2); or 

(b) on which he first receives any rent or profit from the land. 
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(4) A mor tgagee w h o has entered into possess ion m a y remain in 
possession, without prejudice to the right to withdraw from possession, 
so long as the mor tgaged land continues to be subject to any liability 
under the mor tgage . 

(5) A mortgagee shall not otherwise than through the execution of 
a n o rder of t h e cour t en te r into or s eek to en te r in to p o s s e s s i o n b y 
taking physical possession of -

(a) a dwelling house in which any person is in residence; or 
(b) any land in actual use for agricultural purposes; or 

(c) any land in actual use for pastoral purposes; or 

(d) any land where the taking of physical possession peaceably 
is not possible . 

(6) A m o r t g a g e e in possess ion of any m o r t g a g e d land by 
occupation shall be entitled to manage the land and take all its profits, 
but shall be l iable to the mor tgagor for any act by wh ich the value of 
the land, or any buildings on, or other permanent improvements to the 
land are impaired or the borrower otherwise suffers loss. 

(7) A mortgagee in possession shall apply all the moneys received 
by h i m to the same payments and in the same order as would apply to 
a receiver and which are set out in subsection (8) of section 128, except 
t ha t a m o r t g a g e e in p o s s e s s i o n shall n o t b e en t i t l ed t o r e c e i v e a n y 
payments under paragraph (c) of that subsection. 

(8) Any person on whom a notice under paragraph (b) of subsection 
(2) has been served shall forthwith comply and cont inue to comply 
with that notice until -

(a) a not ice of wi thdrawal in the p resc r ibed form is served on 
that person by the mor tgagee in possess ion; or 

(b) the mortgagee in possession withdraws from that possession; 
or 

(c) a court orders the mortgagee in possession to withdraw from 
possession. 
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131.- (1) A m o r t g a g e e shall w i t h d r a w from posses s ion of t h e 
mor tgaged land -

(a) w h e r e a cour t m a k e s an order d i rec t ing the m o r t g a g e e to 
wi thdraw; or 

(b) where the mortgagee appoints a receiver under section 128; 
or 

(c) w h e r e t h e defaul t w h i c h w a s t h e cause of the entry into 
possess ion has been rectified th rough the possess ion of the 
mor tgagee ; or 

(d) where the mor tgagee has exercised the power of sale under 
section 132; or 

(e) w h e r e the mor tgagor has b e c o m e enti t led to a d ischarge of 
the mor tgage under section 121. 

(2) A mor tgagee in possess ion shall b e t aken to h a v e wi thd rawn 
f rom p o s s e s s i o n o f all or a pa r t o f t h e m o r t g a g e d l and in a n y ca se 
provided for -

(a) by paragraph (a) of subsection (1), when the order of the 
court is made ; or 

(b) by paragraph (b) of subsection (1), when the receiver has 
been appointed in accordance wi th section 128; or 

(c) by paragraph (c) of subsection (1), when the mortgagee has 
either -

(i) ceased to occupy the m o r t g a g e d land ; or 

(ii) w h e r e h e is no t in occupa t ion , se rved a no t ice of 
w i t h d r a w a l on all pe r sons se rved w i th a no t i ce unde r 
paragraph (b) of subsection (2) of section 13 1; or 

(d) by paragraph (d) of subsection (1), when the purchaser of the 
mor tgaged land enters into occupat ion of that land; or 

(e) by paragraph (e) of subsection (1), when the mortgagor 
obtains the discharge of the mortgage. 

With¬ 
drawal 
of mort¬ 
gagee 
from 
posse¬ 
ssion 
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(3) A m o r t g a g e e w h o has w i t h d r a w n f rom possess ion of 
m o r t g a g e d l and m a y no t aga in en t e r i n to p o s s e s s i o n o f tha t l and , 
otherwise than by complying again with the provisions of section 130. 

132.-(1) A mortgagee may, after the expiry of thirty days from the 
date of receipt of a notice under section 127, sell the mortgaged land. 

(2) A mortgagee shall not exercise the power of sale in relation to 
any such land as referred to in paragraphs (a), (b) or (c) of subsection 
(5) of section 130 without first hav ing obtained an order of the court 
for posses s ion of the l and or h a v i n g t aken possess ion in the m a n n e r 
prescribed in paragraph (b) of subsection (2) of section 130. 

(3) The exercise by a mortgagee of his power of sale shall not be a 
disposition which is subject to the provisions of section 38. 

D u t y o f 133.-(1) A mortgagee who exercises a power to sell the mortgaged 
m o r t - land, inc lud ing t h e exerc i se of t h e p o w e r t o sell in p u r s u a n c e of an 

order of a court, owes a duty of care to the mortgagor , any guarantor 
of the who le or any part of the sums advanced to the mortgagor , any 
lender under a subsequent mor tgage including a customary mor tgage 

sale or under a lien to obtain the best price reasonably obtainable at the time 
of sale. 

gagee 
exerci 
sing 
power of 

(2) W h e r e the pr ice at w h i c h the m o r t g a g e d land is sold is 
t w e n t y - f i v e p e r c e n t u m or m o r e b e l o w t h e a v e r a g e p r i ce at w h i c h 
c o m p a r a b l e in teres ts in l and of t h e s a m e charac te r a n d qual i ty a re 
being sold in the open market , there shall be a rebuttable presumption 
that the mortgagee is in breach of the duty imposed by subsection (1) 
and the mor tgagor whose mor tgaged land is be ing sold for that price 
may apply to a court for an order that the sale be declared void, but the 
fact t ha t a m o r t g a g e d l a n d is so ld b y t h e m o r t g a g e e at an 
underva lue be ing less than twenty-f ive per cen tum b e l o w the marke t 
price shall not be taken to mean that the mortgagee has complied with 
the duty imposed by subsection (1). 

(3) It shall not be a defence to a proceeding against a mortgagee for 
breach of the duty imposed by subsection (1) that the mortgagee was 
acting as agent of or under a power of attorney from the mor tgagor or 
any former mortgagor. 
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(4) A m o r t g a g e e shall no t b e ent i t led to any compensa t ion or 
indemnity from the mortgagor, any former mortgagor or any guarantor 
in respect of any liability arising from a breach of the duty imposed by 
subsection (1). 

(5) T h e sa le b y a m o r t g a g e e of a n y v i l l age l and occup i ed by a 
v i l lager shall conform to the p rov i s ions of sect ions 30 and 31 of the A c t N a 
V i l l a g e L a n d Act , 1999 , s ave tha t such a sa le shal l no t r equ i r e a n y 5 of 
approval from a village council . 1 9 9 9 

(6) A n y a t tempt by a m o r t g a g e e to exc lude all or any of the 
provisions of this section in any mortgage instrument or any agreement 
collateral to a mor tgage or in any other way shall be void. 

134.-(1) Where a mortgagee becomes entitled to exercise the power Powers 

of sale, that sale may be - i n c i d e ¬ 

ntal to 
the 

(a) of the whole or a part of the mortgaged land; p o w e r o 

sale 

(b) subject to or free of any m o r t g a g e or o ther e n c u m b r a n c e 
hav ing priority to the mortgagee ' s mor tgage ; 

(c) by way of subdivision or otherwise; 

(d) by private contract or public auction; 

(e) with or without reserve; 

(f) for a purchase price payable in one sum or by instalments; or 

(g) subject to any other condi t ions wh ich the mor tgagee shall 
t h i n k fit, h a v i n g d u e r ega rd t o t h e du ty i m p o s e d b y 
subsection (1) of section 133. 

(2) Where a sale is to proceed by public auction, it shall be the duty 
of the mor tgagee to ensure that, the sale is publicly advert ised in such 
a manner and form as to bring it to the attention of persons likely to be 
interested in bidding for the mor tgaged land and that the provisions of 
section 52 (relating to auctions and tenders for right of occupancy) are, 
as near as may be, fol lowed in respect of that sale. 
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(3) A sale of the mortgaged land by a mortgagee in exercise of the 
power of sale shall be m a d e in the prescr ibed form and the Regis t rar 
shal l a c c e p t it as suff icient e v i d e n c e tha t t h e p o w e r has b e e n d u l y 
exercised. 

(4) U p o n regis trat ion of the r ight of occupancy or lease or o ther 
interest in land sold and t ransferred by the mor tgagee , the interest of 
t h e m o r t g a g o r as d e s c r i b e d t h e r e i n shal l p a s s t o and v e s t in t h e 
purchaser free of all liability on account of the mortgage, or on account 
of a n y o ther m o r t g a g e or e n c u m b r a n c e to w h i c h t h e m o r t g a g e h a s 
prior i ty , o ther than a lease or e a semen t to w h i c h the m o r t g a g e e h a d 
consented in writing. 

P r o t e - 135.-(1) This section applies to -
ction of 
p u r c h a - (a) a person who purchases mortgaged land from the mortgagee 
s e r or rece iver , e x c l u d i n g a case w h e r e t h e m o r t g a g e e is t h e 

purchaser; 

(b) a pe r son c la iming the m o r t g a g e d l and th rough the pe r son 
w h o p u r c h a s e s m o r t g a g e d l a n d f rom t h e m o r t g a g e e o r 
receiver, including a person claiming through the mortgagee 
where the mor tgagee is the purchaser where , in such a case, 
the person so claiming obtained the mor tgaged land in good 
faith and for value. 

(2) A person to whom this section applies -

(a) is no t a n s w e r a b l e for t h e loss , m i sapp l i ca t i on or n o n -
appl ica t ion of the pu rchase m o n e y pa id for the m o r t g a g e d 
land; 

(b) is not obliged to see to the application of the purchase price; 

(c) is not obliged to inquire whether there has been a default by 
the mor tgagor or whether any not ice required to be given in 
connect ion wi th the exercise of the p o w e r of sale has been 
duly given or whether the sale is otherwise necessary, proper 
or regular. 

(3) A person to whom this section applies is protected even if at any 
t ime before the comple t ion of the sale, he has actual not ice that there 
has not been a default by the mortgagor , or that a not ice has not been 
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duly served or that the sale is in some way unnecessary, improper or 
i r regular , e x c e p t in t h e c a s e o f fraud, m i s r e p r e s e n t a t i o n o r o the r 
d ishonest conduct on the part of the mor tgagee of wh ich that pe r son 
has actual or constructive notice. 

(4) A person prejudiced by an unauthorized, improper or irregular 
exercise of the power of sale shall have a r emedy in damages against 
the person exercising that power. 

136.-(1) A mor tgagee e exercis ing the power o f sale may sell to 
himself, other than in the circumstances provided for in subsection (3), 
only if a court gives h i m leave to do so. 

Sale by 
mort¬ 
gagee to 
himself 

(2) A court shall not grant leave unless the mortgagee satisfies such 
cou r t t ha t a sa le o f t h e m o r t g a g e d l a n d t o h i m s e l f is t h e m o s t 
advan tageous w a y of sel l ing the land so as to comply wi th the duty 
imposed on the mortgagee by subsection (1) of section 133. 

(3) W h e r e the mor tgaged land is to be sold by publ ic auction, the 
m o r t g a g e e m a y b id for a n d p u r c h a s e t h e m o r t g a g e d l and a t tha t 
publ ic auct ion so long as the pr ice b id for the mor tgaged land by the 
m o r t g a g e e is -

(a) the highest price bid for that land at the auction; or 

(b) equal to or higher than the reserve price, if any, put upon the 
land before the auction, 

whichever amount is the greater. 

(4) W h e r e a m o r t g a g e e w h o h a s sold m o r t g a g e d land to h imse l f 
applies to the Registrar to be registered as the lawful occupier of land 
under a right of occupancy o r lease, t he Registrar in m a y require that 
mor tgagee to p rov ide any evidence w h i c h the Regis t rar m a y specify 
tha t t he p rov i s ions of this sec t ion h a v e b e e n c o m p l i e d w i th a n d t h e 
Registrar shall not be obl iged to register any such right of occupancy 
or lease until the mor tgagee has so satisfied the Registrar. 
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A p p l i c a - 1 3 7 . T h e p u r c h a s e m o n e y r e c e i v e d b y a m o r t g a g e e w h o h a s 
t i o n o f exerc ised his p o w e r of sale shall b e appl ied in the fol lowing order of 
proceeds 

priority -
of sale of r J 

mort¬ 
gaged (a) first, in paymen t of any rates, rents, taxes , charges or other 
l a n d sums owing and required to be paid on the mortgaged land; 

(b) second , in d i scharge of any pr ior m o r t g a g e or o ther 
encumbrance subject to which the sale was made ; 

(c) third, in p a y m e n t of all costs and reasonab le expenses 
properly incurred and incidental to the sale or any at tempted 
sale; 

(d) fourth, in discharge of the sum advanced under the mortgage 
or so much of it as remains outstanding, interest, costs and all 
other moneys due under the mortgage, including any moneys 
advanced to a receiver in respect of the mortgaged land under 
section 128; 

(e) fifth, in p a y m e n t of any subsequen t m o r t g a g e s in order of 
their priority, 

and the res idue, if any, of the m o n e y so rece ived shall b e pa id to the 
person who , immediately before the sale, was entitled to discharge the 
mortgage. 

Right of 138.-(1) At any t ime before an agreement is reached be tween the 
g

m

a

o

g

r

o

t -

r t o m o r t g a g e e a n d any p u r c h a s e r for t h e sa le t o tha t p u r c h a s e r o f 
g a g o r o m o r t g a g e d land (whether or no t such sale has been comple ted) , the 
charge m o r t g a g o r o r a n y o t h e r p e r s o n w h o is ent i t led t o d i s c h a r g e t h e 
m o r t g a g e mor tgage may discharge the mortgage in whole or in part by paying to 

o

m

n

e

p

n

a

t

 y

o

-

f t h e m o r t g a g e e all m o n e y s s e c u r e d by t h e m o r t g a g e at t h e t i m e of 
sum due discharge. 
any time 

before (2) Where payment is made under subsection (1), the mortgagee 
s a l e shall deliver to the mortgagor -

(a) a discharge of the mor tgage in the prescribed form over the 
w h o l e o r tha t pa r t of t h e m o r t g a g e d l and t o w h i c h t h e 
payment relates; and 
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(b) all instrument and documents of title held by the mortgagee 
in connection with the mortgaged land. 

A c t i o n 

139 .-(1) W h e r e t h e m o r t g a g e e unde r a m o r t g a g e of land w h i c h b y m o r t -

consis ts of or includes a dwel l ing house , to w h i c h subsect ion (5) of gagee for 
sect ion 130 applies br ings an action in which be claims possess ion of 
t h e m o r t g a g e d land , t h e cou r t m a y exe rc i s e any of t h e p o w e r s 
conferred on it by section 140 if it appears to it that in the event of its 
exe rc i s ing tha t p o w e r , t h e m o r t g a g o r is l ikely to b e ab l e w i t h i n a agricul-

r e a s o n a b l e p e r i o d t o p a y any s u m s d u e u n d e r t h e m o r t g a g e o r t o tural 

remedy a default consisting of a breach of any other obligation arising 
under or by virtue of the mortgage. 

posses¬ 
sion of 
dwelling 
house or 

land 

(2) Where the mortgagor is a natural person (or, in the case of joint 
m o r t g a g o r s , al l a re na tu ra l p e r s o n s ) a n d t h e m o r t g a g e e u n d e r a 
mortgage of land which consists of or includes agricultural or pastoral 
land to wh ich subsect ion (5) of section 130 applies brings an action 
w h i c h h e c l a ims p o s s e s s i o n of t h e m o r t g a g e d land, t h e cour t m a y 
exercise any of the powers conferred on it by section 140 if it appears 
to the court that in the event of its exercising that power the mortgagor 
will by the working of the land for such period as the court determines 
to be reasonable ( taking account of the nature of the land and its use, 
crops, pasture or produce) or otherwise, be likely to pay any sums due 
under the mortgage or to remedy a default consisting of a breach of any 
o ther ob l iga t ion ar i s ing unde r or by v i r tue of the m o r t g a g e wi th in a 
reasonable period. 

(3) For the purposes of subsections (1) and (2), a court may treat as 
due under the mortgage on account of the principal sum secured and of 
in te res t o n it on ly such a m o u n t s as t h e m o r t g a g o r w o u l d h a v e 
expected to be required to pay if there had been no such provision for 
ear l ie r p a y m e n t , w h e r e b y t h e m o r t g a g e o f t h e l and o r b y a n y 
a g r e e m e n t b e t w e e n t h e m o r t g a g e e u n d e r such a m o r t g a g e a n d t h e 
m o r t g a g o r , t he m o r t g a g o r is ent i t led or is to b e pe rmi t t ed to pay the 
principal sum secured by instalments or otherwise to defer payment of 
it in whole or in part, but provision is also made for earlier payment in 
t h e even t of a n y defaul t b y t h e m o r t g a g o r or of a d e m a n d b y t h e 
mortgagee or otherwise. 
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Power of 
court in 
relation 
to posse¬ 
ssion of 
mort¬ 
gaged 
land, and 
applica¬ 
tion of 
the Civil 
Proce¬ 
dure Act, 
1966 

Act, No. 
49 of 
1966 

140.-(1) Al l p roceed ings ins t i tu ted in cour t in re la t ion t o t h e 
exercise by the mor tgagee of power s to sell or enter in possess ion of 
the mortgaged land shall be brought in accordance with the provisions 
o f t h e Civi l P r o c e d u r e Ac t , 1966 a n d t r i ed b y w a y of s u m m a r y 
proceedings. 

(2) Without prejudice to subsection (1), the court-

(a) may adjourn the proceedings; or 

(b) on g iv ing j u d g m e n t , or m a k i n g a n order , for de l ivery of 
possess ion of the mor tgaged land, or at any t ime before the 
execut ion of such j udgmen t or order m a y -

(i) stay or suspend execu t ion of the j u d g m e n t ; or 
(ii) pos tpone the date for delivery of possession, 

for such per iod or periods as the court thinks reasonable for the pay¬ 
ment of the sums due or for the remedying of the default. 

(3) A n y such adjournment, stay, suspension or pos tponement as is 
referred to in subsection (2) may be m a d e subject to such conditions 
wi th regard to p a y m e n t by the mor tgagor of any s u m secured by the 
mortgage or the remedying of any default as the court thinks fit. 

(4) The court may from t ime to t ime vary or revoke any condition 
imposed by virtue of subsection (3). 

(5) A court shall not exercise by virtue of subsection (3) of section 
139 the powers conferred by this section unless it appears to the court 

no t on ly tha t t h e m o r t g a g o r is l ikely to b e ab le wi th in a r ea sonab l e 
period to pay any amounts regarded (in accordance with subsection (3) 
of sec t ion 1 3 9 ) as d u e on a c c o u n t of t h e p r inc ipa l s u m secured , 
together with the interest on those amounts , but also that he is likely to 
pay any further amounts that he would have expected to be required to 
pay on account of that s u m and of interest on it if there h a d been n o 
such provis ion as is referred to in subsect ion (3) of sect ion 139 for 
earlier payment. 

(6) W h e r e t h e m o r t g a g e e unde r a m o r t g a g e of land to w h i c h 
neither subsection (1) nor subsection (2) of section 139 applies brings 
an ac t ion in w h i c h h e c la ims posses s ion of t h e m o r t g a g e d land, t he 
court may exercise any of the powers conferred on it by subsection (7) 
o f th i s sec t ion , if it a p p e a r s t o t h e cou r t that , in t h e e v e n t of i ts 
exercis ing the power , the mor tgagor will be able within the period of 
t h e n e x t s u c c e e d i n g th i r ty d a y s , t o p a y a n y s u m s d u e u n d e r t h e 
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mortgage or to remedy a default consisting of a breach of any other 
obligation arising under or by virtue of the mortgage. 

(7) T h e court m a y on g iv ing j u d g e m e n t , or m a k i n g an order, for 
delivery of possession of the mortgaged land, or at any t ime before the 
execut ion of such j u d g e m e n t or order-

(a) stay or suspend execution of the judgment ; or 

(b) postpone the date for delivery of possession, 
o n cond i t ion tha t t h e m o r t g a g o r shal l w i t h i n t h e pe r i od of t h e n e x t 
succeeding thirty days pay all sums due under the mortgage (including 
such as may further fall due within such period) or remedy the default 
on the grounds of which the mor tgagee brought the action for posses
sion of the mor tgaged land. 

141.-(1) Where a mortgage has been obtained -
Powers 
of court 
to reopen 

o r certain 
mort-

(a) through fraud, deceit or misrepresentation by the mortgagee; 

(b) in a m a n n e r or con ta in ing a p rov i s ion w h i c h is un lawful g a g e s 

(whether by virtue of this Act or otherwise) or; 

(c) as a resul t of t h e exerc i se u p o n t h e m o r t g a g o r of u n d u e 
inf luence by a th i rd par ty in c i r cums tances w h e r e t h e 
mortgagee had notice thereof, 

appl ica t ion m a y b e m a d e to the court for the exerc ise of the p o w e r s 
contained in section 142. 

(2) An application under subsection (1) may be made -

and 
revise 
terms 

(a) by the mortgagor; 

(b) if two or more persons are jo in t mortgagors , by one or more 
of t h e m o n the i r o w n beha l f ( save tha t in t h e case of an 
appl ica t ion on the g rounds set out in pa rag raph (c) of 
subsection (1), only the person alleging to have suffered from 
the undue influence may apply). 

(3) An application under subsection (1) may be made -
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mort
gages (2) The court shall not declare a mor tgage to be void unless it is 

satisfied that the c i rcumstances justify it. 

(3) Where application is m a d e on the grounds that the mortgage 
contains a provision which is unlawful, the court shall, t o the greatest 
extent possible, uphold the mor tgage with the omission of the 
unlawful provision. 

(4) W h e r e application is m a d e on the grounds o f the exercise o f 
undue influence, and two or more persons are jo in t mortgagors , the 
court shall uphold the mor tgage to the extent of the interests of the 
jo in t mor tgagors upon w h o m undue influence was not exercised. 
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(a) at any t ime before the mor tgagor shall have obtained 
a discharge o f the mor tgage; or 

(b) o n an applicat ion b y the mor tgagee to the court for an order 
for possession or the execution of such an order. 

142.-(1) Upon an application under section 141, the court may -

ofpo C 1 S e ^ declare t n e m o r t g a g e to b e void; 

^ p ^ 0 (b) d i rec t tha t the m o r t g a g e shal l t ake effect subject to 
certain modifications wh ich the court shall order. 


